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THE IMPORTANCE OF A CONTRACT WITH YOUR HOME BUILDER
Having a verbal agreement when building is very risky, 
more especially if the value of the work is substantial. 
Without a written agreement, there is nothing tangible 
to refer to in terms of determining what’s included 
and what’s excluded, or any other contractual 
dispute that may arise. Remembering that a contracts 
objective is to protect both parties to the agreement 
and is not intended to favour one party more than 
the other. Furthermore, without a written contract, 
there’s no way to manage expectations like progress, 
or of how and when payments will be made and in 
what proportions. 

Lastly without a written contract there’s no outlined 
remedy for dispute resolution, and many construction 
projects at some point end up with problems and 
disputes. An effective building contract will stipulate 
how to address any potential disputes, as well as the 
remedy in the event of a breach of contract. 

Different kinds of building contracts
There are various institutions that offer building 
contracts for different purposes. 

In the private sector, the most commonly used 
contract for residential buildings is the fixed price or 
lump-sum contract. While in the commercial sector, 
contracts generally take the form of lump-sum 
contracts with bills of quantities, or with fast-track 
projects, contracts with provisional bills of quantities 
can be used.

These building contracts in the private sector are 
often concluded by not going out to tender, but 
as a result of direct negotiation in the form of offers 
and counteroffers being negotiated between the 
contractor and employer, and only when final 
agreement is reached between the parties, could 
one then say a negotiated contract has then been 
concluded.

In the public sector almost all contracts go out to 
tender (open tender) and are so advertised to permit 
anyone who wishes to do so, to submit a tender, and 
typically take the form of only lump-sum contracts 
with or without bills of quantities.
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Types of building contracts
What principally distinguishes one type of building 
contract from another is the way in which the offer is 
obtained; in other words, what information is provided 
to the offeror, or tenderer, for the purpose of making 
his offer (Finsen.2005:19-20)

1. Lump-sum contract
A lump-sum contract is where the builder submits 
a ‘fixed’ tender or price, based on the drawings 
and documentation provided, to supply all the 
necessary labour and materials and to perform all 
the work required from the erection to completion 
of a project in all respects.

The success of a lump-sum contract depends 
largely on the amount of comprehensive 
information and detail provided beforehand i.e., 
before any work commences.

One disadvantage of a lump sum contract from a 
client’s point of view lies in its inflexibility. There is no 
convenient basis, as with a contract based on a 
bill of quantities, for valuing progress or variations. 
Leaving the contractor in a strong bargaining 
position to charge what he wants for variations, 
resulting in the client being reluctant to make any 
changes, even if required.

On the other hand, from a builder’s point of view, 
this would be desirable as the disruptive effect of 
any changes during the course of the contract 
is kept to a minimum. This type of ‘fixed price’ 
contract is more suitable for smaller type projects 
and not for large projects.

2. Lump-sum contract with bills of quantities
This type of contract also requires that the builder 
performs all the work supplying all the materials 
and labour to erect and complete a building, 
except that a bill of quantities is introduced and 
forms part of the contract.

This type of contract has become the accepted 
basis for inviting tenders for larger type projects. 
There are a number of advantages that come with 
using bills of quantities for tendering, for example:

•  All tenderers tender on the same basis, in other 
words one is comparing apples with apples.

• Bills of quantities are very accurate.
•  Bills of quantities can form the basis of pricing 

variations and valuing work in progress.

There are also drawbacks when using bills of 
quantities; they can extend the pre-contract 
period, as they can only be prepared when all the 
technical documentation is substantially complete; 
and the added cost of further professional fees for 
the client.

3.  Lump-sum contract based on provisional bills 
of quantities
This type of contract came about to eliminate 
the problem of the extended pre-contract period 
when using a contract with bills of quantities and is 
used extensively in larger fast-track private sector 
projects.
The provisional bill is produced from the designer’s 
preliminary sketches or concept drawings; in 
other words, before working drawings have been 
completed.

The main advantage in using this type of contract 
is ‘time’ - tenders can be invited sooner and the 
contract can actually be placed while the working 
drawings are still being prepared.

The measurements are therefore only approximate, 
and the entire bill is regarded as provisional and 
subject to adjustment when the final drawings 
have been produced and the work has been 
remeasured (Finsen.2005:23).

The obvious disadvantage in using this type of 
contract lies in that the tendered amount is not 
an accurate forecast of the ultimate future cost 
of the work(s) or building(s), which can be further 
affected by the complexity of the work or building.

Another disadvantage is that the building work 
usually starts before all the drawings have been 
completed. Placing enormous pressure on the 
design team as the work progresses, this can result 
in the work actually being delayed while drawings 
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are being completed. Furthermore, ill-considered 
decisions can then often be made because of the 
lack of information.

4. Cost-plus contract
This type of contract is one where the builder 
is reimbursed for the actual cost of all labour, 
materials, and other expenses related to a project, 
together with an agreed management fee, 
which is usually expressed as a percentage of the 
direct costs.

The management fee that is charged has no fixed 
industry norm, and is more about negotiation 
based on the size and nature of the project among 
many other considerations.

One distinct disadvantage of this type of contract 
is that in reality the contractor can take advantage 
of the employer and use more expensive materials 
than required or work wastefully with the sole 
objective of increasing the cost so the benefit in 
fees is greater.

Thus, this type of contract is not a popular choice, 
especially in higher value projects, although for 
low value smaller type jobs that require specialised 
trades or particular skills it can be used successfully.

5. Labour-only contract
This type of contract is sometimes used in the 
informal sector of the building industry where 
the contractor is undercapitalised. The builder 
undertakes to erect and complete the buildings 
for an agreed fixed lump-sum ‘labour only’ price, 
while the materials are supplied by the client 
or employer.

A clear distinction needs to be drawn between 
this form of contract and one in which the 
contractor undertakes to carry out the work for 
a remuneration of an agreed sum of money per 
day, week or month. If it has been agreed that 

he be paid on a time basis for performing the 
work instead of an amount for the total quantity 
of work involved in the project, he becomes an 
employee and not an independent contractor 
(Finsen.2005:26).

The difference here is significant in terms of risk and 
who is ultimately responsible, from supplying plant 
to insurance, workmen’s compensation etc. If the 
builder or contractor becomes an employee, the 
employer then assumes these responsibilities, and 
becomes the contractor by default.

6. Building by direct subcontract
This type of contract arrangement commonly 
termed or known as ‘owner building’ is where 
the owner (the employer or client) dispenses with 
the services of a builder and employs a range of 
tradesmen or specialist contractors to perform the 
required work.

These tradesmen and specialist contractors would 
usually be subcontractors to a builder, but as there 
is neither a builder nor general building contract in 
place, they are in fact independent contractors.

The owner builder believes a contractor simply 
employs subcontractors to do the work and then 
adds a management fee and profit to their price.

Therefore he or she believes the same can be 
done and thus save money.

However, the owner builder never considers his or 
her own time and efforts that will be required in 
co-ordinating this type of arrangement, which can 
be substantial.

The problems inherent in undertaking a building 
project in this manner are so great, particularly in 
the hands of the inexperienced, that it is an option 
that should be considered only for the simplest and 
least complicated projects (Finsen.2005:27)
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Contract documentation
Building contracts can be as simple as a single page document; for example, it would be a pointless exercise in 
having a lengthy contract document drawn up to fit a single window frame, or fit a garage door. Conversely, a 
single page contract document to build a multi-million-rand home would simply be inadequate.

One could therefore conclude that the contract should match the project, i.e. the scope of work, building 
size, duration, and the complexity; the contract also needs to provide sufficient assurances to suit both parties. 
In addition, no matter how well a contract may be legally written to suit a project, it is incomplete without 
specific information.

This information, and most importantly, the specification, drawings and if being used the bill of quantities, or bill 
of resources, as discussed earlier, must form part of the contract.

One needs to ask three questions to determine if the 
contract documentation covers the basics.

1. What needs to be done?

The specification, drawings, and a clear description 
of what must be done (the scope of work) and the 
prime cost and provisional sums must be agreed upon 
and form part of the contract

2. How much will it cost?

Has the contract amount been agreed and have 
the prime costs and provisional sums been included? 
Finally, has it been agreed upon how these amounts 
will be paid and when?

3. How long with it take?

A contract must be specific in terms of duration, 
i.e. have a start and completion date; and make 
allowances for extensions of time and penalties.
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General Information required
While having a contract is important, there’s no point 
having a contract which you don’t clearly understand 
either. Be sure you understand your contract before 
you sign it. Ensure that everything you’ll require of the 
builder is explicitly stated and although contracts will 
vary in content, the following items should generally 
be included in a building contract:

1.  Full names and addresses of the parties. The 
address that the parties have chosen where all 
notices of processes arising out of the contract 
may be validly delivered.

2. Nature and scope of the work to be performed.

3.  Location of the site and any special conditions 
that need to be taken into consideration.

4.  A bill of quantities or provisional bill of quantities; or 
a bill of resources - annexed to the contract

5. Specification – annexed to the contract.

6.  Working drawings and schedules – annexed to the 
contract. The drawings should be approved by 
the local authority.

7.  The contract amount and a schedule of how and 
when this amount will be paid; and if a deposit 
is payable this should also be included in the 
contract document.

8.  Prime cost (PC) amounts – sums of money 
included in the contract sum for materials and 
goods to be obtained from a supplier and to 
be installed by the contractor; for example, 
light fittings.

9.  Nominated and selected subcontract amounts 
(Provisional amounts) sums of money provided for 
nominated subcontractors, selected subcontract 
amounts, budgetary allowance, or any other 
monetary provisions, must be included in 
the contract.

10.  Extraordinary costs payable – must be listed and 
the party responsible for the payment stated, for 
example, connection fees, NHBRC contribution 
and plan approval costs.

11.  Commencement and completion dates – the 
duration of a contract would usually exclude the 
December holiday period, which is traditionally 
the builders’ holiday period.

12.  Penalty clause – It is common practice to stipulate 
a penalty clause in the contract document for late 
completion; the penalty should be a reasonable 
amount, but at least equivalent to the cost of 
alternative accommodation or lost rent/income.

13.  Variations – when variations occur, a method 
must be agreed on how the contract price and 
duration will be affected.

14.  Extension of time – if the contract has allowed 
for and extension of time, circumstances leading 
to the delay must be specified, for example, 
inclement weather.

15.  Insurance – the parties must agree who is 
responsible for the various insurances, for example, 
public liability, theft, etc.

16.  Retention – this has always been a contentious 
issue. If a reasonable amount is held for a 
reasonable period, then retention should be in 
every contract.

17.  Defects Liability – it must be agreed by the parties 
what patent or latent defects the contractor will 
be responsible for and for what duration of time.

18.  Default and cancellation – the contract must 
clearly define how the contract can be cancelled 
if one party defaults. The employer’s default 
is usually because of non-payment and the 
contractor’s default because of non-performance.

19.  The contract should constitute the entire 
agreement between the parties and no alteration 
or addition thereto shall be of any force or 
effect unless reduced to writing and signed by 
both parties.

20.  The contract must be signed by both parties 
and witnessed.
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Contract administration
This point or task discusses who is 
responsible for the administration 
of the contract; in larger projects, 
this is usually the responsibility of 
the principal agent or other agents 
as appointed by the employer or 
client. In smaller residential type 
projects, a principal agent is very 
seldom used, some might use a 
project manager or the architect, 
but in most instances, the 
employer (homeowner) assumes 
the responsibility for the proper 
administration of the contract.

These responsibilities come with 
a number of duties that require 
execution to ensure the proper 
progress of building work; some of 
these duties include:

1.  Meeting with the contractor 
on a regular basis to inspect 
and facilitate the progress of 
the works.

2.  Record all actions taken by the 
parties including site meetings.

3.  Issuing of instructions and 
drawings.

4.  Attend to decisions about 
variations and delays

5.  Selection of sub-contractors 
where required

6.  Selection of materials covered 
under PC amounts

7.  Verifying work in progress and 
issuing payments.

These responsibilities go far 
beyond what the average 
employer (homeowner) envisages, 
and requires a lot of time and 
effort, and for the unskilled, it 
can become a major problem 
regarding the proper functioning 
of the contract and work progress.

It is always recommended that 
the employer (homeowner) 
make use of professionals when it 
comes to the proper execution of 
contract administration.
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Contract payments
Contract payments are basically 
what one defines as interim or 
progress payments, which can be 
further defined in two categories:

1.  Interim payments based on 
valuations prepared by the 
principal agent for work done at a 
given point, are usually prepared 
monthly by no later than a 
specified date and are repeated 
every month until the final 
payment. These valuations should 
represent the total amount of 
work carried out to date, including 
unfixed materials and goods 
procured by the contractor, less 
any amounts previously certified.

While the obligation to prepare 
the valuation and issue the 
certificate rests with the principal 
agent, the contractor is required 
to assist him to determine the 
valuation by preparing and 
supplying a claim for payment 
incorporating measurements and 
valuations based on the bill of 
quantities of duly completed work, 
and material and goods, together 
with relevant documents such 
as invoices.

The valuation should incorporate 
the value of work done by the 
subcontractors and include 
materials and goods supplied 
by them.

This payment method is used in all 
larger residential or commercial 
type projects.

2.  Progress payments based on 
pre-determined milestones, are 
payments for work completed or 
progress achieved; for example, 
when the surface bed has 
been cast, or the roof has been 
installed, the contractor would 
then be paid the amount that 
was stipulated in the contract 
schedules. This type of payment 
method is used where no bills of 
quantities have been used.

This payment method is often used 
in smaller residential type projects.

The employer is obliged to pay the 
amount certified or pay the pre-
determined progress payment within 
a reasonable time, usually seven 
calendar days of the date of issue 
of the certificate or the contractor 
providing the employer with an 
invoice for the amount certified or 
for the amount of the predetermined 
progress payment.

Contrary to what many contractors 
assume, there is no provision in most 
building contracts that would entitle 
the contractor to suspend work if 
the employer fails to pay by the 
due date, nor is there provision to 
remove materials and goods from 
site. The contractor would need to 
compel the defaulting employer to 
honour the contract and seek other 
remedies; for example, place the 
employer on terms and should the 
employer still not pay the contractor 
could then have the contract 
cancelled and sue the employer 
for damages.
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Contract document terminology

Agent – the person or entity named in the contract 
or schedule appointed by the employer to deal with 
certain aspects of the project (see principal agent).

Bills of quantities – the document describing the 
measured materials and labour needed for a 
particular project.

Bills of resources – a document detailing the quantity 
and description of materials and labour needed for a 
particular project.

Calendar days – the twenty-four (24) hour days 
commencing at midnight (00:00) of the calendar i.e. 
weekdays and weekends.

Certificate of final completion – the certificate issued 
by the employer or principal agent to the contractor 
declaring the date on which final completion of the 
project was achieved.

Certificate of practical completion – the certificate 
issued by the employer or principal agent to the 
contractor declaring the date on which practical 
completion of the project was achieved.

Certificate of works completion – the certificate issued 
by the employer or principal agent to the contractor 
declaring the date on which works completion of the 
project was achieved.

Construction period – the period commencing on 
the date on which possession of the site is given to 
the contractor and the date on which practical 
completion will be achieved.

Contract documents – the documents that form part 
of the contract; for example, project drawings, bills of 
quantities, specifications, and any other documents 
that are required to describe the scope of work.

Contract sum – the amount accepted by both parties 
of the tender or negotiated amount that is stated in 
the contract.

Defect – any aspect of the works that in the opinion 
of the employer or principal agent is not according 
to the contract or generally accepted good building 
practices (see latent and patent defects).

Drawings – the drawings and upon which the price 
and other details were determined for the project, 
these drawing form part of the contract.

Employer –the person or entity contracting with the 
contractor or builder for the execution of the works as 
covered in the building contract.

Final completion – the stage of completion where, in 
the opinion of the employer or principal agent, the 
works are free of all defects.

Instructions – a written instruction signed and issued by 
the employer or under the authority of the principal 
agent to the contractor.

Latent defect – a defect that a reasonable inspection 
of the works by the employer or principal agent would 
not have been visible before the issuing of a defects 
list (snag list).

Materials and goods – the materials and goods 
delivered to the contractor or his subcontractors for 
inclusion in the woks whether stored on or off site or in 
transit (production) but not yet part of the works.

NHBRC – The National Home Registration Council.

Nominated subcontractor – a subcontractor 
executing work provided for in a nominated 
subcontract amount included in the contract sum.

Patent defect – a defect that appears before the 
issuing of a defects list (snag list); which would mean 
the defect would be included in the defects list.

Payment certificate – a document issued by the 
principal agent usually the quantity surveyor certifying 
the amount due and payable by the employer to the 
contractor, for example a progress payment.

Practical completion – the stage of completion 
where, in the opinion of the employer or principal 
agent, completion of the works has substantially been 
reached and can effectively be used for the purpose 
intended.

Preliminaries – the priced items listed in the 
Preliminaries document with any additions, 
alterations, or modifications, forming part of the 
contract documents.

Prime cost amount – an amount included in the 
contract sum for materials and goods to be obtained 
from a supplier as instructed by the employer or 
principal agent and to be fixed/ installed by the 
contractor. If after purchasing an item, the amount 
spent exceeds the prime cost amount allowed in 
the contract, then the employer will be liable for 
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the difference. The amount payable will be paid 
by the employer to the contractor on presentation 
of the supplier’s invoice. If the amount spent is less 
than the prime cost amount allowed in the contract, 
the contractor will credit the contract amount with 
the difference. (See Buildaid Info Guide – What do 
Provisional amounts and PC Sums mean in a quote? 
For more information).

Principal agent – the person or entity appointed by 
the employer and named in the schedule or contract 
(see agent).

Programme – a diagrammatic representation of units 
of works indicating the dates of commencement, 
stage completions, practical completion, and final 
completion of a particular project.

Retention – the percentage selected by the parties 
to the building contract, by which each progress 
payment will be reduced, this amount is then held 
by the employer until such time final completion is 
achieved by the contractor; the retention would then 
become payable by the employer to the contractor.

Schedule – the listed variables applicable to 
a particular project which forms part of the 
building contract.

Selected subcontractor – a subcontractor executing 
work provided for in a selected subcontract amount 
included in the contact sum.

Shop drawings – drawings, diagrams, designs, 
illustrations, schedules, performance charts, 
brochures, setting out drawings, shop details and 
other data which are prepared by the contractor 
or subcontractor or any other party which illustrates 
manufacturing details, fixing instructions and methods 
of execution of work.

Site – the land or place on, over, under, in or through 
which the works is to be executed.

Working days – the twenty-four (24) hour days 
commencing at midnight (00:00) excluding 
weekends, public holidays, and any annual shut 
down period.

Works – the works described in general terms detailed 
in the building contract.

Works completion – the stage of completion 
where, in the opinion of the employer or principal 
agent, the work on the works completion list has 
been completed.

Building Contracts available in South Africa

There are various types of contracts to suit different circumstances available to the building industry. 

•  The JBCC Series (Joint Building Contracts Committee) offers a range of contracts focusing on 
the equitable distribution of risk between principle agents, engineers, generalised and specialist 
contractors, building owners as well as developers contracts – http://jbcc.co.za/

•  Master Builders South Africa has developed several useful model agreements for a variety of 
applications. The use of Master Builders South Africa contract documents is not restricted to members 
of Master Builders Associations and the documents are available to members of the public – https://
www.masterbuilders.org.za/our-services/contractual-and-legal

•  FIDIC offers an international model of contract conditions that is supposed to strike a fair balance 
between the parties and that offers harmonised contract management processes – available from 
the SAICE – https://saice.org.za/booklist/fidic/fidic-documents/

•  NEC4 suite of contracts provide more clarity, simplicity and flexibility to the standard terms. Measures, 
like value engineering and early contractor involvement to enhance collaboration between 
employer and contractor – https://www.neccontract.com/About-NEC/NEC4-suite-of-contracts 
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OF BUILDING
PRACTICAL BUILDING GUIDE

THE PERFECT GUIDE FOR CONTRACTORS, HOME OWNERS AND PROFESSIONALS

WILL BE AVAILABLE FOR ALL DEVICES!

The complexities of building often seem overwhelming and the methodologies insurmountable. The primary objective 
of The How to of Building is to present common building processes in a manner that allows the reader to understand 
concepts, enabling the reader to undertake tasks and to intelligently explore and obtain more detailed information.

This book further provides a sound knowledge base for everyone involved in the building industry, helps to develop 
appropriate skills, and imparts a practical approach to various trades within the building process.

https://www.digithis.com/books/the-how-to-of-building-2021

